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PETITION TO WITHDRAW HOLDING OF ABANDONMENT 



Mail Stop Appeal Briefs - Patents 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Dear Sir: 

A holding of abandonment issued December 29, 2006. This notice is er- 
roneous, as Appellants previously timely filed a supplemental appeal brief, on Septem- 
ber 26, 2005 and also on November 17, 2005, and filed a request for the status of the 
application on May 18, 2006. 
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The Examiner's September 9, 2005 action attempted to reopen prosecution after 
Appellant's appeal - however, the Examiner asserted no new grounds of rejection, and 
therefore Appellants opted to maintain their appeal, as was their right under §41.41 of 
the rules. §41.41 provides that the filing of a reply brief acts as a request that the appeal 
be maintained. 

The attached Exhibit A is a printout of PAIR illustrating that the PTO did in fact 
receive the brief filed on §41.41 on both September 26, 2005, and again on November 
17, 2005. In addition, PAIR clearly notes that the status request (no response was is- 
sued) was received on May 18, 2006. Clearly, this matter is not abandoned despite the 
errors in the status noted by PAIR. 

Additionally, were the §41.41 brief noncompliant with the rules in any fashion, 
the Examiner must notify the Appellant, as mandated by §4 1.4 1(b). Since no such noti- 
fication was issued. Appellant is confident that the brief is fiilly compliant. 

Indeed, Comment 65 to the new rules initiated in the Fall of 2004 specifically 
addresses the precise situation here - the Examiner's response to the filed Appeal Brief 
failed to contain any true new grounds of rejection, and Appellants did not wish to re- 
open prosecution. As Comment 65 notes: 

One comment suggests that allowing the examiner 
to institute a new ground of rejection in the examiner's an- 
swer is unfair to the appellant and the examiner should be 
required to reopen prosecution. 

Answer: If the examiner institutes a new ground of 
rejection in the examiner's answer, then the appellant has 
two months to either request that prosecution be reopened 
by filing a reply under § 1.111 or file a reply brief under § 
41.41, which would act as a request that the appeal be 
maintained. Accordingly, although the examiner may in 
limited situations institute a new ground of rejection on 
appeal, the appellant has the right to request that prosecu- 
tion be reopened. An appellant may not wish to have 
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prosecution reopened if the new ground of rejection is 
similar to a prior rejection or if the evidence of record is 
sufficient to address the rejection. Moreover, reopening 
prosecution may prolong examination without any benefit 
to the appellant. 

Therefore, Appellant asks that the abandonment of this application be with- 
drawn, and that this matter pass to the Board for a prompt ruling on its appeal of the Ex- 
aminer's erroneous rejections. 
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SUMMARY 

The Appellants respectfully request withdrawal of the holding of abandonment, 
maintenance of their appeal, and submit that claims 1-27 fully satisfy the requirements 
of 35 U.S.C. §§102, 103 and 1 12. In view of the foregoing, favorable consideration and 
early passage to issue of the present application is respectfully requested. 



Dated: January 24. 2007 



Respectfully submitted, 
STEVEN M. FRENCH, et al 



/FRANK C. NICHOLAS/ 



CARDINAL LAW GROUP 
1603 Orrington Avenue, Suite 2000 
Evanston, IL 60201 
(847) 905-7111 



FRANK C. NICHOLAS, 
Registration No. (33,983) 
Attorney for Appellants 



United States Patent & Trademark Office 

EXHIBIT A 

. United States r^al'^nS: mul Trademark omcisn 



Page 1 of 2 




Enter Number: 



5^ SSje^jtmrticJEMa 



mm 

^_ p.a.tan.iQwag'CgJDifi. 

Pees 

Patent Ssaf ohfi^ 



Select Search 
Method; 



|Af>pScatian Number { 





^vl&thod ^y.s^<^r^i£ for g^ii&mtiiig a ((sit op?^fAlirtg sy^i^^rms for 3 ^ar^iii d&vl:;^ 











This application is officially malnlamed in electronic form. To View: C^ic?< the desired Document Description, To Download and 
Print: Chec^< the desired documen1{s) and click StariDownload- 



Mall Room Date li' 


j. Document Description irtj 


Page Count -^^^ 




05-18-2006 




5 


n 






26 


n 


09-26-2005 


'"^ipp.esl Brief .fjJ^i.rl 


24 


! . 


09-09-2005 


jN^p,^ fjnrsi Rejsc Siion 


12 




09-09-200S 




1 


D 


09-09-2005 




1 




09-09^2005 




1 




08-17-2005 




5 


n 


06-03-2005 




24 


r 


04-11-2005 




2 


! 


01-14-2005 




12 


r: 


OM4'^2005 


Ii\de>: of i,i<:5[n'!^^ 


1 


r"' 


08-16-2004 




1 


i..: 


08-16-2004 




i 

t 


\ ; 


08^16-2004 




1 


r 


08-16-2004 




6 




08-16-2004 




4 


C' 


08-16-2004 




2 


r 


08-06-2004 




4 


p. 


OS-14-2004 




g 


r 


05-14-2004 


Lis!; <>l r^t'e:;>;nc^s ciLi^d by f;>:^^nic!^;f 


1 




05-14-2004 


! J!??.. or .r<.efe^",e,fices cited . by .iij>p.l icar^l ^^n ri 


2 


[ 


04-22-2004 




1 




04-20-2004 




2 


E 


04-04-2004 




1 




12-10-2001 


I rife? I m<i t i 0 n . D i s c i o s ;i r e S !: ti i 'si^.* n t ( J OS ) f\\t 


i 2 


r 


04-27-2001 


I nfora I' 1 o n D i &rj i o.s u rfcr S i; fit e i n e il ^: ( I D S) ? ■ 1 1,^,^ 


i 2 


[ 


12-07-2000 




1 





http://portaI.uspto.gov/extemal/portal/!ut/p/_s.7_0_A/7_0_CH/.cmdyad/.ar/sa,getBib/.ps/N/.... 1/3/2007 



United States Patent & 



Trademark Office 



Page 2 of 2 



12-07-2000 S^iyaixivMlfqriri^^^tiyn i.(K((if^!jig ^m^jfjcmon. . 

1 2-07-zooo Jmm.<)L£imm, i 

1 2-07-2000 ::0:stG^;EXf^U^?'Lsl JHtw. Aariii k;^^ 1 



12-07-2000 



1 



12-07-2000 Qy^mm. a r 

12-07-2000 ^k^^fs^mim is c 

12-07-2000 Q^ur^S 6 f" 

12-07-2000 Absj;!:sv!;:^ r-, 

12-07-2000 QmMLami^m^^:c}jm 3 n 

12-07-2000 ^^!^^l!^;^^m^^hfc Da^/s. ^h^!^^ 1 p 

12-07-2000 Fee VVorkc4!(ret.rpTO-tJ6) i f 

12^07^2000 VVorksheffS:{P70-OS) 1 f' 

12-07-2000 :(0^n5im.!£l:3l.ttt;^ew..AiA[/Eis:ii^ 1 

12-07-2000 S^;Rt:irk;:7l:iOn 15 r" 

12-07-2000 am^. & 

12-07-2000 M^mimi i r- 

12-07-2000 j;?^gv^!ns^ 4 p 

1 2-07-2000 p,'^ i;h or XJscia.r.at :on. fifed 3 p 



If you need hefp: 

* C&ff the Patent BectronK Business Center at ($66) 2X 7-9197 (toff free) or e-mdtf ^^f^^Qpfim^-ffOy for specffic 
questions about Patent Application Information Retrievaf (PAIR), 

♦ Send general questions about USPTO programs to the i^;>^£^IQ ,air!X^^r:^,,CsiC^;/,:..^ 

• If you experfence technical difTtcuities orprobiems witt) th/s application, please report them via e-mail to ^i<'CiTOpi^ 
l^fJ.!^mf(^i^.^.:^ijmmt or caff 1 300-786-9199, 



http://portaI.uspto.gov/extemal/portal/!ut/p/__s.7_0_A/7_0__CH/.cmd/ad/,ar/sa.getBib/.ps/N/.... 1/3/2007 



